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IN THE 


Mnited States 
Circuit Court of Appeals 


Hor the Ninth Circuit 


JOHN R. HALEY, as Administrator of the Estate of George 
Salter, deceased, 
Appellant, 
vs. 


Petz D STATES OF AMERICA, 
Appellee. 


Brief of Appellant 


‘ 
JURISDICTION OF THE DISTRICT COURT 
AND OF THIS COURT 


This is an action by the Administrator of the estate of 
a deceased soldier upon a policy of War Risk Term In- 
surance issued by the United States under the War Risk 
Insurance Act of October 6, 1917. 


Actions upon this insurance are authorized, and juris- 
diction to try such actions is conferred upon the District 
Court of the United States, by 

Section 445, Title 38, U. S. C. 


(1) 


iz 


That section also empowers the United States Circuit 
Courts of Appeal to review such actions on appeal. 

This suit was brought within 90 days after disagree- 
ment, as permitted by 

Section 445d, Title 38, U. S. C. 

The pleadings and facts upon which jurisdiction in 
this case is based are analyzed in detail in the “Statement 
of Facts” immediately following. 


if. 
STATEMENT OF FACTS 


(a) PLEADINGS: 


On October 10, 1930, Ella May Stanton, as admin- 
istratrix of the estate of George Salter, deceased, filed 
suit upon the policy of insurance held by deceased. (See 
defendant’s Exhibit 10) 


A fourth amended complaint was filed in that action. 
(Tr. pp. 70, et seq.) 


The defendant demurred upon two grounds: first, that 
the complaint did not state a cause of action, and second, 
that the allegations of a disagreement were ambiguous, 
uncertain and unintelligible. (Tr. pp. 77-78) 


This demurrer was by the Court sustained (Tr. p. 78) 
and the action was dismissed on February 11, 1936, be- 
cause of the failure of the plaintiff to further amend, there 
being no trial upon the merits. 


The judgment of dismissal was, apparently through 
inadvertence, omitted from the printed record, but it was 
in the original record filed in this Court. Counsel for 
defendant will doubtless admit these facts. 
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Counsel for plaintiff, being convinced that there had 
been no sufficient denial of the claim of plaintiff by the 
Veterans Administration, instituted proceedings in the 
District of Columbia to compel final action by the Veterans 
Administrator, with the result that the latter issued his 
letter of denial on January 19, 1937. (Par. VII of amend- 
ed complaint, Tr. pp. 17-20) 


On February 4th, 1937, plaintiff (appellant here) filed 
the present action. In the original complaint John and 
Peter Salter, supposed heirs of the deceased, were joined 
with Haley, the administrator, as plaintiffs. (Tr. p. 2) 


Counsel concluding as the result of further inquiry 
instituted by him that the finding of heirship by the district 
court of Silver Bow County was erroneous because of 
the confusion of two George Salters, which fact was con- 
ceded by these supposed heirs, the amended complaint, 
upon which the issues were framed, was filed by John R. 
Haley, administrator, alone. (Tr. p. 12) 


Facts Alleged in Amended Complaint: 
The amended complaint alleges: 


The appointment of Ella May Stanton as administra- 
trix of the estate of George Salter by the district court 
of Silver Bow County, Montana, and the substitution of 
plaintiff as administrator on June 2, 1934; (Par. I, Tr. 
et ) 


The death of George Salter on October 4, 1918, while 
a resident of Silver Bow County, Montana; (Par. II,, 
Tirep. 13) 


4 


The allowance by the probate court of creditors claims 
aggregating $1748.00, and administration costs of 
$1408.81; (Par. III, Tr. pp. 13-15) 


That said George Salter was inducted into the military 
service of the United States on or about April 25, 1918, 
with the grade of private, and served under the War 
Department in the infantry from said date until his death 
on October 4, 1918; that deceased was then a legal resi- 
dent of Silver Bow County, Montana; (Par. IV, Tr. pp. 
15, 16) 


That he was granted by the United States $10,000 of 
War Risk Term Insurance and that the monthly premiums 
were deducted from his pay during the entire term of 
his service under the War Department; (Par. V, Tr. 9. 16) 


That said insurance was made payable to the estate 
of said soldier, was in good standing at the time of his 
death on October 4, 1918, and thereupon passed to his 
esrate’ (ear. Vi, Ur. p. 17) 


That beginning with March 5, 1930, the administratrix 
and administrator aforesaid made demand of the Veterans 
Bureau and of the Veterans Administrator for the benefits 
of said insurance, but that final action upon such demands 
was not obtained until a writ of mandate was petitioned 
for by said Haley, administrator of said estate, in the 
Supreme Court of the District of Columbia; that there- 
after, by letter dated January 19, 1937, and received by 
the plaintiff about January 23, 1937, the Veterans Ad- 
ministrator denied said claims; (Par. VII, Tr. pp. 17-20) 


That the estate of George Salter, deceased, is entitled 
to $4,004.59 of said insurance to pay said creditors claims 
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and expenses of administration; (Par. VIII, Tr. pp. 
20? 1) 
Prayer is for judgment for that amount. (Tr. p. 21) 


Answer: 


The answer of the government 


Admits that George Salter died on October 4, 1918, 
intestate, and leaving no heirs or next of kin entitled to 
distribution of his estate; (Par. II, Tr. p. 22) 


Admits that George Salter applied for and was granted 
a $10,000 contract of war risk term insurance on May 6, 
Rents (Par. V, Ir. p. 23) 


And that this insurance was in full force and effect at 
the time of the death of George Salter; and that he named 
IMtimseld as beneficiary; (Par. VI, Ir. p. 23) 


Puts in issue by denials the other allegations of the 
amended complaint. (Tr. pp. 22, 23) 


The cause came on for trial before the Court on No- 
vember 14, 1941, both parties waiving a jury trial. (Tr. 
p. 24) 


(b) EVIDENCE INTRODUCED AT TRIAL: 


Evidence was introduced upon all issues, particularly: 


1. The appointment and capacity of plaintiff as ad- 
ministrator of the George Salter estate. This proof was 
admitted without objection. (Tr. pp. 25-28) 


2. The induction of George Salter into the United 
States Army on April 25, 1918, and his honorable service 
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therein until October 4, 1918, when he was killed in action; 
this being admitted by defendant; (Par. IV of Answer, 
diesp.22, Tr. pp. 28-29) 


3. That at the time of the trial there were no known 
relatives, which is admitted in the answer; (Par. Il of 
amewer Ir. p. 22, Ir p28) 


4. That George Salter was at the time of his induction 
a resident of Silver Bow County, Montana (this proof 
being admitted without objection by defendant); (Tr. 
pp. 29-30) 


5. Disagreement was admitted by the defendant, also 
that the suit was filed in time; (Tr. p. 31) 


6. That deceased was killed in action on October 4, 
OVS ee(Parsly of Answer, Prop. 22, Ir. pp. 31-32) 


7. The filing and allowance of creditors claims in the 
Salter estate; (Tr. 33-39, Pltff’'s Exhibits Nos. 7 and 8) 


8. The allowance of administration costs; (Tr. pp. 
39-48, Pitff’s Exhibit 9) 


9. The fact that there was no property in the estate 
but this insurance; (Tr. pp. 33, 49) 


10. The insurance contract is admitted in the answer 
(Par. V, Tr. p. 23) and it is also admitted that it was in 
full force and effect at the time of Salter’s death; (Par. 
VI of Answer, Tr. p. 23) 


(c) FINDINGS OF FACT AND CONCLUSIONS OF LAW: 


On September 14, 1942, the District Court made and 
filed its findings of fact and conclusions of law. (Tr. pp. 
88-89) 


Findings of Fact: 
The Court found as facts, 


1. That the plaintiff is the duly qualified and acting 
administrator of the estate of George Salter, Deceased. 


2. That George Salter was inducted on April 25, 1918. 


3. That he was granted $10,000 of insurance, payable 


to himself, and which was in good standing when he was 
killed. 


4. That he was killed in action October 4, 1918, was 
a resident of Montana at the time of his death, died in- 
testate, and without known heirs or next of kin. (Tr. pp. 
88-89) 


These findings of fact cover every issue of fact in this 
case except the allowance of creditor’s claims and ex- 
penses of administration. 


Conclusions of Law: 


The Court found as a conclusion of law that it had 
jurisdiction of this case, but found further that the com- 
plaint should be dismissed upon the merits. (Tr. p. 89) 


The District Court entered judgment dismissing the 
action. (Tr. pp. 90-91) 


(d) PROCEEDINGS SUBSEQUENT TO JUDGMENT: 


On September 24, 1942, the plaintiff (appellant here) 
filed his 
MOTION TO AMEND AND MAKE ADDITIONAL, 
FINDINGS OF FACT AND TO AMIEND THE 
JUDGMENT ACCORDINGLY 
(Tr. pp. 91-94) 
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On September 24, 1942, the plaintiff (appellant here) 


filed his 
MOTION TO SET ASIDE DECISION AND FOR JUDG- 
MENT FOR PLAINTIFF, OR, IN THE ALTER- 
NATIVE, FOR A NEW TRIAL 


(Tr. pp. 95-97) 

On October 29, 1943, the District Judge, the Honorable 
Charles N. Pray, filed his order overruling these two 
motions. (Tr. pp. 97-98) 


On January 20th, 1944, plaintiff's attorneys filed notice 
of appeal (Tr. p. 99) and bond for costs on appeal (Tr. 
pp. 100-101) 


On January 21, 1944, counsel for appellant filed their 
designation of contents of record on appeal. (Tr. p. 102) 


On April 7, 1944, the record on appeal, duly certified 
by the Clerk of the District Court, together with designa- 
tion of parts of the record to be printed, were filed with 
the clerk of this Court. (Tr. pp. 104-107) 


III. 
SPECIFICATION OF ERRORS 
1. The District Court erred in holding that under the 
provisions of Section 514, Title 38, U.S. C., the insurance 
was not payable to the said estate of George Salter, de- 
ceased ; 


2. The District Court erred in holding that under 
Section 454a, Title 38, U. S. C., the insurance was exempt 
from the claims against the estate of George Salter, de- 
ceased; 


3. The District Court erred in not holding that suffi- 
cient of said insurance to liquidate claims against said 
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estate and expenses of administration was payable to 
plaintiff (appellant) as administrator of said estate; 


4. The District Court erred in holding that the amend- 
ed complaint should be dismissed upon the merits; 


5. The District Court erred in entering judgment dis- 
missing the action. 


6. The District Court erred in not entering judgment 
in favor of the plaintiff for the amount of the claims 
established against the estate of George Salter, deceased, 
plus the expenses of administration; 


7. The District Court erred in denying plaintiff’s mo- 
tion to amend the findings, make additional findings, and 
amend the judgment accordingly. 


8. The District Court erred in denying the motion of 
plaintiff to set aside the decision and judgment and enter 
judgment for plaintiff, or alternatively, to set aside the 
judgment and grant a new trial. 


9. The District Court erred in admitting in evidence 
the judgment roll in the former case, No. 1429, and in 
following a ruling of Judge Bourquin upon a demurrer 
to an amended complaint in that action. 


IV. 
FACTS ESTABLISHED 


Briefly stated, George Salter, a soldier serving in the 
armed forces of the United States in World War No. 1, 
holding a war term policy for $10,000, payable to himself 
or to his estate, was killed in action, leaving no will, no 
known heirs, and no assets except this insurance. His 
estate is being administered by the plaintiff in the probate 
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court of Silver Bow County, Montana, and debts and ex- 
penses of administration have been allowed by that court. 


Appellant sues for enough of this insurance to pay these 
debts and expenses. 


Ws 
CONTENTION OF PARTIES 


Appellant contends that he is entitled to recover upon 
the facts established, while appellee asserts that the gov- 
ernment is exempt from the payment of any of this insur- 
ance under the provisions of Sections 454a and 514, Title 
38, U.S. C., and at the trial objected to the introduction of 
proof of the allowance of claims in the estate, and moved 
for judgment consistently with these objections. 


Wille 
ARGUMENT 


The findings of fact made by the District Court (Tr. 
pp. 88-89) entitled the plaintiff to judgment unless it 
should appear that the insurance would escheat. 


Under the facts, and under the law of this jurisdiction, 
the money prayed for would not escheat, and plaintiff is 
entitled to judgment, as we will now proceed to demon- 
strate. 


(a) The Law Applicable to the Case at Bar 


Since the amendment of March 4, 1925, the law defin- 
ing the obligation of the government under these War Risk 
Insurance Policies, under the circumstances of this case, 
has been and still is as follows: 


“If no person within the permitted class be desig- 
nated as beneficiary for yearly renewable term in- 
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surance by the insured either in his lifetime or by 


his last will and testament * * * there shall be paid 
to the estate of the insured i present value of the 
monthly installments thereafter payable. * * In 


cases when the estate of an an insured would escheat 
under the laws of the place of his residence the in- 
surance shall not be paid to the estate but shall 
escheat to the United States and be credited to the 
Bene and naval insurance appropriation.” (Italics 
ours. 


Seq Sila. ule 23) We Ss (Ge 


This amendment came before the United States Su- 
preme Court in 1932, in the case of 


Singleton vs. Cheek, 
284 U. S. 493, - 

76 L. ed. (U.S.) 419, 
O27 eo eh. 2 57 


where the Court said: 


“By that amendment, the rule, upon which the 
happening of the contingencies named in the prior 
acts, limited the benefit of the unpaid installments to 
persons within the designated ciass of permittees, 
was abandoned, and the ‘estate of the insured’ was 
wholly substituted as the payee. All installments, 
whether accruing before the death of the insured or 
after the death of the beneficiary named in the certifi- 
cate of insurance, as a result, became assets of the 
estate of the insured as of the instant of his death, 
to be distributed to the heirs of the insured in ac- 
cordance with the intestacy laws of the state of his 
residence.” 


In 1933 this Court had before it the same substantive 
questions as are presented here, in the case of 


Brown vs. U.S 
Gooked: Ba 65. 
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In that case the soldier had made a nuncupative will by 
which he bequeathed his entire estate to Brown and his 
wife. The will was admitted to probate in the state probate 
court, and Brown was appointed administrator. Evidently 
the probate court did not limit the besquest to $1,000.00 as 
provided by the California statute. 


Brown, the administrator, applied to the Veterans’ Bur- 
eau for the insurance, and his application being denied, 
he sued in the District Court of the United States for the 
Southern District of California. During the pendency of 
this suit the United States attorney petitioned the probate 
court to set aside the probate of this will, but the petition 
was denied. 


The insurance suit was later tried, resulting in judg- 
ment for the government upon the ground that the probate 
court lacked jurisdiction, and that its decree admitting 
the will to probate was void; apparently upon the same 
theory as that advanced by counsel for the government in 
that case, namely, that the conditions contained in Sections 
1289 and 1290 of the California Code were jurisdictional. 


In fact, it appears from the opinion in the Brown case 
that the whole contest pivoted upon the question of the 
jurisdiction of the state probate court—a fact which makes 
the decision of this Court of the greatest significance. 


After analyzing the decision of the Supreme Court in 
the case of 


Singleton vs. Cheek, 
284 U. S. 493, 
voee eda US.) 419, 


and quoting from the opinion, this Court said: 
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“This statement clearly indicates that any of the 
insurance money that thus becomes payable to his 
estate must be distributed as his general estate ts dis- 
tributed.” 

Upon the question of jurisdiction this Court then said: 


“So far as the record shows, there can be no doubt 
that the state court had jurisdiction over decedent’s 
estate. Its decree is therefore free from collateral 
attack.” 


The Court held that under the California law the be- 
quest must be limited to $1000, and then laid down the 
following propositions, all of which apply directly to the 
case at bar: 

1. That the limitation contained in Section 514 


applies only to the portion of the insurance that 
would escheat; 


2. That “before distribution, administration ex- 
penses and claims ailowed against the estate must be 
paid. The balance only wouid escheat.” 


3. That “the obligation of the government, there- 
fore, is measured by the $1000. for the legacy, plus 
the sum required for the claims allowed and the ad- 
ministration costs, less the value of any other prop- 
erty in the estate.” (Italics ours) 

It is to be noted that the obligation to pay the amount 
of the debts and expenses is not contingent upon, but is 
in addition to, the obligation to pay the legacy. In other 
words, the obligation to pay the amount of these debts 
and expenses is an independent obligation. 


This is the law of the Ninth Circuit, and applies with 
full force to the facts in the case at bar. 


No question of the jurisdiction of the district court of 
Silver Bow County over the estate of George Salter has 
been raised by the appellee. 
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The state district courts have jurisdiction over ‘‘all mat- 


ters of probate.” 
Mont. Const., Art. VIII, Sec. 11. 


Letters of administration must be granted “in the 
county in which the decedent was a resident at the time 
of his death, in whatever place he may have died.” 

Sec, 10013) Rev 7@. Mont, 1935: 
‘All the property of the decedent shall be charge- 


able with the payment of the debts of the deceased, 
the expenses of administration,” etc. 


Sec. 10195, Rev. C. Mont., 1935. 


Chapters 108 to 144 of said Codes provide the pro- 
cedure for the administration of estates. 


All these or similar provisions have been in force in 
Montana since its admission to the Union in 1889. 


The Montana Codes also provide that 


“Whenever the title to any property fails for want 
of heirs or next of kin, it reverts to the State.” 
Sec. 28, Rev. C. of Mont., 1935. 


This reversion takes place, however, only as to the prop- 
erty remaining after the payment of claims and adminis- 


trative costs. 
Sec. 10195, Rev. C. Mont., 1935, quoted above. 


Eliminating from consideration the $1000. legacy in- 
volved in the Brown case, we find the facts and the law 
in that case to be the same as here. 


a) 


(b) Section 454a Is an Exemption Statute, Applicable Only 
After Payment of Insurance, and Is Not a Defense to 
Payment in the First Instance 


It would be unnecessary to pursue this discussion fur- 
ther were it not that the appellee sets up Sec. 454a, Title 
38, U. S. C., as a defense, notwithstanding Section 514, 
the only section having to do with the right of recovery in 
the first instance, contains the only defense to payment— 
escheat. 


Section 454a provides that: 


‘Payments of benefits due or to become due shall 
not be assignable, and such payments made to, or on 
account of, a beneficiary under any | of the laws re- 
lating to veterans shall is Exenoe 9 © v iegevae ql 
claims of creditors.” (Italics ours) 

Sece454a With 38, UL. SC: 

Act of Aug. 12, 1935, 49 Stat. c. 510. 


Section 22 of the World War Veterans Act of June 7 
1924, before amendment by the Act of Aug. 12, 1935, 
read as follows: 


“That the compensation, insurance, and mainten- 
ance and support allowance payable under Title II, 
III and IV, respectively, shall not be assignable, shall 
not be subject to the claims of creditors of any person 
to whom an award is made under Titles II, III, or IV.” 


Sec. 22, Act of June 7, 1924 (then Sec. 454, Title 
38,0 7S 76s) 


The Supreme Court had this section before it for con- 
Struction in 
Pagel vs. Pagel, 


20 Urs 473) 
78 L.ed. (U.S.) 921. 
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In that case the heirs of the deceased soldier, to whose 
estate the balance of the insurance had been paid after 
the death of the beneficiary, were claiming as heirs of the 
soldier and not as designated beneficiaries. They claimed 
exemption from the claims of creditors of the estate and 
from expenses of administration. Claims of creditors and 
administrative costs had been allowed to the amount of 
about $3800.00, and the other assets were insufficient to 
pay them. 


The Court said: 


“The purpose of the exemption, Sec. 454 (Sec. 
22 of the Act of 1924), is to safeguard to the insured 
soldier and the beneficiary payments made under the 
policy to them or for their benefit.’ (Parenthetical 
note and italics ours) 


Holding that the exemption applied only to the soldier 
or his designated beneficiaries, and not to those who be- 
came beneficiaries of the insurance through the estate of 
the soldier, the Court denied the claim of exemption. 


The Pagel decision is important in two respects: 


First, it defines the purpose of the exemption as being 
personal to those who receive the insurance. In other 
words, it is, like the ordinary exemption, available only 
to one who is about to be deprived of money intended for 
his personal use, and may be claimed only by such person. 


Second, the decision recognizes the applicability of the 
insurance to the payment of the debts of the deceased 
soldier, even as against persons who succeed to the in- 
surance, unless the exemption is specifically extended to 
them. 
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The amendment of August 12, 1935, by which Section 
454a was made to read as that Section now appears in 
the United States Codes, made no change in the law 
upon which the Pagel decision was based, except only 
that it extended the exemption to those to whom payment 
is made ‘‘on account of” the deceased soldier. This amend- 
ment was undoubtedly inspired by the Pagel decision, and 
intended to extend the exemption to heirs who receive the 
insurance through the estate of the deceased soldier, such 
as those who were denied the exemption in the Pagel case. 


If an heir of George Salter had appeared and established 
his right as an heir, he could properly raise the question 
of exemption under Section 454a; but this section pro- 
vided no defense to payment, but has to do only with the 
disposal of the money after payment. 


The exemption provision of Section 454a confers a right 
which lies dormant and inactive until some person coming 
within the purview of the section sets it up as a defense to 
a claim against money to which he is entitled for his per- 
sonal use, after the money has been awarded and paid. 


The question of exemption cannot arise under the cir- 
cumstances here until after a payment has been made, 
and the insurance money has passed under the jurisdiction 
of the probate court. 


It is fair to assume that if Congress had intended, as 
seems to be the contention of counsel for appellee, that 
the insurance money should never be used for the pay- 
ment of creditors or expenses of administration it would 
have said so. The bare statement of such an intention is 
much easier made than the various provisions inserted in 
the different enactments. 


When the decision in 


Pagel vs. Pagel, 

291 U.S. 473, 

Voeved, (Uc )eo21, 
was rendered, Congress simply enlarged the class of per- 
sons who could claim the exemption, but did not prohibit 
the use of the money to pay claims and expenses. 


Sec. 454a, Title 38, U. S. C. 


While not clear to us, the theory of the government 
seems to be that the federal court should take over the 
probate of the estate. 


There is no federal statute which gives the Veterans 
Administration any power to supplant, or interfere with 
the functions of, the state probate court; and the federal 
court cannot go farther in a suit on the insurance. 


The language of Section 514 is that under the circum- 
stances of this case the money “‘shall be paid to the estate 
of the insured,” unless it will escheat. Nothing more. 


The jurisdiction of the probate court of all matters 
arising in the administration of the estate is recognized in 
Singleton vs. Cheeck, 


284 U. S. 493, 
76 L. ed. (U. S.) 419, 


Pagel vs. Pagel, 
2. S473, 
foe ed.i( Ue s.) 921, 


in which cases the questions involved were first passed 
upon by the probate courts and reached the Supreme 
Court upon certiorari to the State Courts. 
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The same principle is expressly declared by this Court 
in the case of 


Bain we, Uo Ss. 
65 Fed. (2nd) 65. 


We find no case in which this Court or the Supreme 
Court has in any way involved the manner of the distri- 
bution of the money after payment to the estate with the 
primary question of the liability of the government to the 
estate. 


VII. 
DEFENDANT'S EXHIBIT 10 


We find it difficult to determine the government's theory 
with reference to its Exhibit 10, which is a transcript of 
the judgment roll in the former case, No. 1429. (Tr. pp. 
56 et seq.) Doubtless defendant’s counsel will elucidate 
in their brief. 


However, nothing in that Exhibit can have any bear- 
ing upon the issues now before the Court for the follow- 
ing reasons: 


1. No former adjudication was pleaded in the answer. 
(See Answer, Tr. pp. 22-23) 


2. Judge Bourquin merely held that there was no 
statute requiring the government to go into the state court; 
(Tr. p. 70) 

a proposition with which we agree. 


3. The Court had no jurisdiction in the former action, 
there being no legal disagreement until after January 19, 
1937, long after the dismissal of the former action. (Tr. 
p. 89) 
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Disagreement is jurisdictional. 


Howard vs. U. S., 
2 Fed. (2nd) a170 


Gallardo vs. U. S., 
5 Fed. (20d)e673 
4. The only question arising in the former case was 
as to the existence of heirs. The question whether claims 
and expenses of administration were a part of the obliga- 
tion of the government under the insurance policy was 
not in that case. 


VIII. 
CONCLUSION 


Clearly, under the law of the Ninth Circuit, which is 
the only law applicable to this case, 


1. The insurance money is payable to the estate of 
George Salter to the extent that it will not escheat; 


2. To the extent of the administrative costs and al- 
lowed claims it will not escheat: 


3. The decisions of the probate court allowing these 
costs and claims is not subject to collateral attack; and 


4. No question of exemption can arise until after 
payment to the estate. 


We respectfully submit that appellant is entitled to 
judgment as prayed. 


JOHN W. MAHAN, 
CHARLES E. PEw, 
Attorneys for Appellant. 


